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Resrusrica verfus Doan.

ARON DOAN, being attainted of a rokbery in the county

of Bucks, by procefs of Outlawry, he was brought before the
Court on the 24th day of September 1784 ; and, after hearing his
Counfel upon feveral exceptions to the outlawry, (which were all
over-ruled) execution- was awarded againft him on the gth day
of Oétober. The following correfpondence then took place be-
tween the Honorable the Supreme Executive Council, and the judges;

in the courfe of which feveral important points of law were ftated
and confidered.*

On the -22d of November 1784, the Prefident and Supreme Ex-
ecutive Council addretled the following letter to the Judges.

Gentlemen,

‘WE have perufed, and attentively confidered, the tranfcript of
the record tranfmitted by you, of the attainder of Aaron Doan; and
as it appears tous, a cafe of a novel and extraordinary nature,
which, being once eftablifhed as a precedent, may greatly affe&
the lives, liberties, and fortunes, of the Freemen of this Common-
wealth, we cannot, confiftently with our ideas of duty, iffue a
warrant for his execution, until the doubts and difficulties that pre-
fent themfelves to our view, are removed.

Ta take away the life of a2 man without a fair and open trial,
upon an implicatien of guilt, has ever been regarded as fo dan-
gerous a practice, that the law requires sll the proceedings in fuch
a mode of putting to death, to be * exceedingly nice and circum-
fantial” as Blackflone fays; and « any fingle minute point omitted,
or-mifcondu&ted, renders the whole outlawry illegal, and it may be

“reverfed ; upon which reverfal the party accufed is admitted to plead

to, and defend himfelf againft the indi@ment.” 4. Blackfione 313.

This liberality of fpirit feems to have advanced with the im<
provemert of the human mind, and of thofe laws, from which
our own arecompofed : For, by the flatute of 4 ¢9 sW. M.c. 22.
wifely and benevolently reciting, that, ¢ it is agreeable to juftice,
that proceediags in out-lawries in criminal cafes, thould be as pub-
lic and notorious, as in civil caufes, becaufe the confequences to
perfons out-lawed in criminal cafes, are more fatal and dangerous’
to them, and their pofierities, than in any other caufes;” it was
enalled, that, « upon iffuing an exigens in a criminal cafe, there

’ thould

® As the opinions gived, upon this occafion, have governed feveral fubfequent
cafes, 1 ane  -~fnaded, it will not be thought improper to infert them Rere,
though they do not come within the firi& idea of judicial decifions,
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thould iffue a proclamation, according to .the form of the ftatute
made in the one and thirtieth year of Queen Elizabeth” &c. And
the firft mentioned ftatute was made perpetual by the 7 & 8 #. 3

¢. 36.

?[t is our defire to regulate our conduct by the juft maxims, and
generous principles, that have been eftablithed, for keeping under
proper direétions, and reftraining within proper limitations, this
menacing past of jurisnrudence.

We fhall, therefore, be obliged, if you will be pleafed to take
the queftions now propofed into your confideration, and to favor
us with your anfwers.

Firff.—Whether the proceedings in this cale are founded on
tommon law, the A& for the advancement of juftice, or on any
other, and what a&s of Adembly, or of Parliament?

Second —Whether there have been any, and what modern in-
ftances in England, prior to our Declaration of Independence, of
perfons being executed upon outlawry 2y judicial procezdings alone 2

Third—W hether there has ever been any, and what inftance in
Pennfylvania,. of a perfon being executed upon outlawsy by judicial
proceedings alone 2 '

Fourth.~1Is fuch a mode of attainder compatible with the letter
and {pirit of the Conftitution of this State, which eftablithes, with
fuch ftrong fan&tions, theright of trial by jury t—See feion the
ninth of the Declaration of rights fection the twenty-fifth of
the Frame of government, &c.

Fifth—What authorities and precedents are confidered as moft
applicable to the prefent cafe ? ’

Sixth.~—If this outlawry is principally founded on the a& for the
advaricement of juftice, do not thef¢ words, ¢ attainted of thecrime
whereof he is fo indited or appealed as aforefaid, and from that
time fhall forfeit and lofe all his lands and tenements, goods and
chattels;” imply by force of the copulative, ¢ and,” that this for-
feiture was the-penalty defigned to be incurred by fuch an outlawry,
and may not the word * exectition” in the following part of the
- claufe, as it is conne&ed with the word « trial,” be reafonably ap-
plied to the other criminals there mentioned, fo as to render it con-
fiftent with the preceding penal expreflions? And is not this con-
ftruion, in favor of life, itrengthened by the improbability, that
the legiflature of Pennfylvania intended to make the law in this cafe
more fanguinary here, than the law of England at that period,
which, it is apprehended, required one or more writs of capias—an
exigent—five exaftions—at five different county courts—a priclama-
sion at the door of a plate for divine worfhip, &c. beforean outlawry
could be incurred, Tremaine’s P. C. 281. &c.—Statutes before men-
tioned—Hale— Hawkins—Bacon—DBlackfione.

Seventh.—As the perfon was brought nto the Supreme Court by
Habeas Corpus. ought not judgment to have been expre/sly pronounced,
as the reafon afligned ot judgment not being pronounced ¢ afreth,”
in Ratdliffe's cafe, who was brought into the King’s Bench bg Ha-

45
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beas Corpus is, « it having been pronounced before :** And-in thg
cafes of Slm}brd, Bartflead, Okey, and Corbet, who were attainted
by a& of parliament, (cafes nearly refembling this) « the Chief
%‘zﬁice pronounced the ufual judgment as in cafes of high treafon.”
ofler 44. \ :
jz‘gfblb.—lf all the proceedings in the prefent cafe are as rigidly
exalt as the law requires, in this uncommon mode of taking away
ife, ought Council to form a riew kind of warrant for execution,
thereby ordering, that on a certain day the offender be hanged by
the neck till he be dead, or order in the warrant, that on a cejtain
day execution be 'done upon the offender, leaving the fherilf to
decide what js thé punifhment by law to be inflited
. It would be agreeable to us, if you, gentlemen, would alfo be
pleafed to confider, whether the outlawry in the prefent cafe, mhy
not be legally reverfed, and- the offender brought to a trial, for
thefe defe@s in the proceedings. - -
Firft.—By the a& for the advancement of juftice it is directed,
« that the capias fhall be returnable before the jufices of ‘that court,
where fuch party fhall be indiGed or appealed, at the Supreme
or Provincial Court next after the taking of fuch indi&ment or ap-
peal ;” and that the party fhall be called on by proclamation “ to
appear before the faid fuflices at the faid Supreme (gourt s and it is
{et forth in the indi¢tment in the prefent cafe, that it was taken at
g Court of Oyer and Termiiner and general Gaol Delivery;® but, the
capias in the prefent cafe direéts the party to be called on by procla-
mation, to ¢ appear before the juflices of the Supreme Court.” Tis
true, the fame perfons ‘are juftices of both cdurts ; but, the title of
< that court where the party fball be.indicted,” - exprefsly required by
the a&, is omitted. ] o
Second.—1t is not returned by the fheriff, that the party was
called on by proclamation, “ to anfwer #o the Commonwealth,” as
by the a& aforefaid, and by the capias is directed.
Third—11 is not fet forth that the capias was * delivered to the

" fheriff three months before the return thereof,’” as the fame a& re-
-quires : Nor does the fheriff even return, that he made the procla-

mations 8y virfue of the faid capias. .

The proclamations might be made without the writ; and
though it may be inferred, that they were not, ought inferences
againit the accufed to be admitted in a cafe fo highly penal ?

Fourth —1Is not the form of the proclamation prefcribed by the
a& aforefaid, and ought it not to have been firi&tly purfued ? and
does not the firft line of that form require the proclamation to
begin with a fetting forth of the indi¢tment ?

" Fifth~—Qught it not to .appear, whken, and how, the party was

“ fir the caufe afirefoid BEFORE committed to the cuftody of the

theriff of the City and County of Philagelphia,” or at leaft, thasit.
was juifequem‘ to the proclamations in Bucks County ? ’

Sixth~The a& beforementioned, and the capias, order the fhe-
1iff to * make proclamation in every Court of Quarter Seﬂions,;’ &ec.

- ut:
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but the fhériff ‘returns that he * caxfed” public proclamation “to
be made af two feveral courts of quarter feflions,” &c, The word

« 4 is uncertain. So is the-word  public.”” Neither of them is -
ufed in the a&, The requiring « the fheriff to make the prociamia- -

tions;” apé)ears to have been intended to oblige his attendance in
gerfon at {o folémn a tranfa&ion, leading to fuch fatal confequences.

t 1s not returned, that he was prefent.  As to the other words, pro- |

clamations might be -in fome fenle faid to be « public,” and *at
the courts,” and yet not * in the courts,” Where life depends.on
roclamations, it feems fearcely poflible to adhere with too fcrupu-
ous'an exa&nefs to injun&ions pofitively dire@ed by law, for
giving them their deftruftive efficacy. ‘

Seventh.— 1t does not appear by the return whe was calfed on by
proclamation to appear.

The offender has reprefented to us by petition, that, at the time,
when the outlawry was fued forth againft him, he was in New-
Yark, then in the pofleflion of the Britith army, What regard
ought to be had to that circumftance, you, genmtlemen; can de-
termine.

I am with Refpe&,
o Gentlemen,
Your moft obedient
And very humble Servant,

John Dickinfon.

To thefe enquiries the following anfwers were returned, addrefled

to his Excellency the Prefident in Council, on the 15th: of Fa-’

nuary' 1785. -
Sir, - .

- 'WE had the honor of receiving on thé 29th of Nevember 1aft,
the letter from your Excellency, and the Honorable The Supreme
Executive Council, dated the_22d of the fame month, refpeQing
the cafe of Azron’ Dsan; who flands attainted of a robbery in the
county of Bucks, by Outlawry, and againt whom execution has
been awarded. - In this-letter the council exprefs difficulties with
regard to their iffuing the warrant for his execution, -and have de-
fired the opinion of thé judgeson nine feveral queftions. Before
‘wé gave our anfwers to thefe queftions, it was expected that all the
. judges might confult together,, in court upon ‘them : but, as we
‘now defpair of this for fomie months, we fhall offer what we think
m?;-b:e material on the occafion without further delay.
~. Previoufly to the giving our anfwers, we beg leave to obferve,
that the judges do not hold themfelves bound to affign any reafons
for-their judgments ; and when they do give reafons, it is'always in
public* "This is mentioned, that the prefent proceeding may not
be dralvn into'a precedent, ) ’

b Kc-]. ;;;-
] M We

r784.,‘.
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‘We would next obferve generally, that an outlawryfor felony, is a
comvidlion and attainder of the offence charged in the indi@ment,
and has been as long in ufeas the law itfelf. The intention of it
was to compel ali men to fubmit to the laws of their country, and
to prevent their efcaping juftice; by flying, and ftaying away, until
all the witnelles are dead. It is a very important part of the cri-
minal Jaw ; and we do not find an occafion, where any queftion of
law, upcn a writ of error to reverfe an outlawry in a criminal cafe,
ever underwent a fericus litigation, before that of Fohn Wilkes,
Efquire, in 1770.%

If there be any thing improper in taking away the life of a man
upon an attainder by a judicial qutlawry, it belongs to the legiflature-
to alter the law in this particular; the judges cannot doit. But
council can interpcfe their mercy.

In our anfwers, we fhall refer to the queftions, in the order they

are placed in your Excellency’s letter, without inferting them
here. . .

Anfwers to the Queftions.

Firfi. The proceedings in this cafe are founded on the A& of
Aflembly, intitled, ¢ Ana& for the advancement of juitice, and
mere certain adminiftration thereof.”

Second. Our law books do not inform us, except very rarely, of
the executions of capital offenders ;- they are generally to be found
m the hiftories of the times, or in the periodical publications ; and,
therefore, we cannot mention with certainty any modern inftances
in England, prior to our Declaratiorr of Independence, of perfons
being executed upon outlawry by judicial proceedings alone ; but Lord
Chiet Juftice Mansfield, in Wiikes's cafe, expretles himfelf thus:
s« Flight, 1 criniinal cafes, is itfelf a crime. If an innocent man
« flies for treafon or felony, he forfeits all his goodsand chattels.
« Qutlawry, in a capital cale, is as a conviéiiontor the crime: And
“ suany men, who never were tried, Fave been executed upon the outs
« lawyry.” 4 Burrow. 2549.

Trird. We do pot know of any inftance in Pennfylvania, of a
perfon being executed upon outlawry by judicial proceedings alone :
But a certain David Dawjan was executed, fince the Declaration
of Independence, in coniequence of an attainder by virtue of 2
proclamation of the Supreme Executive Council, and judicial pro-
cecdings thereupon.  In that cafe, the Court awarded execution, by
jvonouncing the ufual fentence of death ; no judgment having been
gien defore.

Faurth, We conceive, fuch a mede of attainder compatible with
“he letter and {pirit of the Conflitution of this State, and that it is
: o infringement of the 7ig/t of trial by- jury ; for, that the party
‘..d not ihat trial, was owing to himielt ; he was not deprived of

the

) j:x Scx 2 H. H, P, C, 2c5. 207, & 4 Burr. 2541, 2549+ 2 Hals 208. 4 Burr.
131,
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the right. Aswell, indeed, might an offender, who confefled thefa&
in court, by pleading guilty to the indi&ment, after fentence, com-
plain that he had not a trial by jury. By refuling to take his trial,
he tacitly feems to have admitted himielf guilty. . 2 Hawkins fo.
170 Chap. 23. fec. 53. 2 Hale 208.

Fifth. We conceive, all the authoritics and precedents of .out-
lawries in capital calesatcommon law in England, as applicable to
the prefent cafe ; there'being no difference, bat in the form and
maaner of proceeding to the outlawry, which is made by the be-
fore-mentioned A& of Atembly. )

. In particular we would refer council to 4 Burr. 2527 and to 2577,
"wilere almoft all the authorities are colle&ed together 2nd fully
confidered.

Sixth. Inthe A& for the advancement of juftice, &c. fec. 17. the
Legiflature have declared, * that the party indicted of a capital of-
fence, not yielding his body to the fheriff at the return of the capias,
thall be, by the fuﬁices of the Supreme Court, prenounced- out~
Jowed, and . attainted of the crime whereof he is fo indited, And
from that tine fhall forfeit all his' lands and tenements, goods and
chattles: which forfeiture,&c. after debts paid, fhall go, onc half
to the Governor for the time being, &c and for defraying the
charges of profecution, trial and execution of fuch criminals.” Had
the claufe ceafed at the end of the words * attainted of the crime
whereof he is fo indi&ed,” 20 doubt remains with us, but that the

arty was liable to fuffer all the pains of death prefcribed by law

or the offence fpecified in the indi&ment ; and the words follow~

ing, fo far from altering this_conftru@ion, in our opinion, thew,
by the moft neceffary, evident, and ftrong imphcation, that the
party was liable alfo to be executed ; for the expences of the execu-
tionare to be defrayed out of his forfeited eftate,~—~We therefore
have.no doubt, that Adaron Doan, befides the forfeiture of his
eftate, - has forfeited his life. ~

Seventh. We conceive, that, where 2 perfon is attainted by an
A& of Parliament or Affembly, and is brought. betore the court,
and execation awarded, the pralice mof? generally has been to do
fo, by pronouncing theexprefs fentence ; and the reafon given for
it, is, becaufe no judicial fentence had been pronounced before ;
but in cafe of an outlawry by judicial proceedings only, no exprels
fentence is given upon the part{’s being brought betore the coury,
but merely an award on the roll, that the fheriff ds execution at bis
periy or execution awarded by the court ; becaufe’a judgment had been
given defore, Judgments in criminal eafes are divided iato two
kinds—1. By ‘exprefs fentence to the punithment proper for the
crime. 2. ﬂldgments without any fuch fentence. Ot the latter
there are two_kinds. 1. Outlawry. 2. Abjuration. Judgment of
outlawry in England is given by th. Corener, and jsin thele words,
¢ Thercfore the {aid A. B. by the judgment <f the Coroner ot
oir Lord the King of the county aforefaid is outlawsd,” The
party is thereby as much attanted, and (hall forfeit and loofe as

Ma anuch,
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muck, asif fenterce had been given againft him upon a verdiét or
conieflion.  Finch of* Law, 467.°3 Infl. §2. 212. Cro. Ciro. 266, 9
A. d afierfuch outltawry, if the party 1s brought ‘before the court
0" Ang's Eerch, « execution thall be awarded againft him, bur mp
¢ jentence prencunced, becavfe the outlawry is a judgment, 2nd no
“ 11 {l:ail huve two judgmentsfor cne cftence.” 2 Howk. ckap. 48.
Jecw 23, fo. 447, and the cufes there cited.  But in the prefent cafe,
t1e ;udgment was pronounced befere by this fame Sugreme Court, that
At on Lcan is outlawed and attainicd of the crime whereof he is indified,
@ dwe do not thirk, that it would have been formal to have given
a fecond exprefs jtdgment. -‘This matter was mentioned, and well
+  iduree-by the judges, at the time they awarded execution in”
the prefentcele of daren Doan. ‘ : .

Liglth. 1 he judgrment againft daron Dsan is, that ke is outlawed
a-d cirain.ted of the crime wheresf ke is indified—The recotrd fhews
that he was indicted of a robbery ; in which cufe, the exprefs judg-
ruent is, - ** that he fhall be tuken back to the place from*whence he
can.e, and from thence to the place of execution, and there be
h rged by the neck until he is dead.” The judgment of .outlawry
in psies all this. 'We therefore think, thata warrant for the execu-
tioh n.ay properly iffue, giving thefe fpecial-dirc&ions to the fheriff,
Vve fird, | that executions have been cemmanded fo be done by the
Cowat without urit, fometimes by.wwrit; and that the King in Eng-
lare Lias, by fpecizl warrants, frequently remitted part.of the pu-
nik ment and direCted the reft, and changed hanging for behead.
iug, theugh fome have doubted of his authority-to do fo, in the
law . inftence. 2 Howk. ckap. 3x. fec. 4. 5. fo. 463. Finch of law,
478. 3 NMed. 42. Cro, Fac. 496. '

Ninth. We do not think, that the Outlawry, in the prefent cale
can, at this ficge of the bufinefs, be legally reverftd. The feveral
critical and veibal cbje@ions, now ftated by Council, as .well as
moft of thofe preceding were made at the bar, in behalf.of the
prifoner, by his counfel Jearned in the law, anfwered by the profe-
‘cuter for the -Commonwealth, and over-ruled by the.Court, upon
fuil difcuffion and wature confideration. The Court ‘cannot mike
errors, nor reverfe for errors which do nsf exiff, or which 'they can-
nst fee: ‘'They muft be Jatished, that there areerrors. Theremay,

Ppethaps, be fome fmall miftakes in the tranfeript of the record by

the Prothonot.ry, as we have not feen it, but there 1s no error in
the recerd itfelf, that we have been able to difcover. There has
never been a queftion ferioufly litigated in.PPefiminfigr~-Hall .upon a
writ of error to reverfe an Quilawry in a capjtal cafe. Such a writ
was never granted, but from juftice, where there really was esror,
or from fiavor, where the King waswilling the. Outlawry fhould be
reverfed: They are gramiable merely sx gratia Kegis, and when
granted, thére never %was zny oppofitioni made; and the Courts re-
valed them vpon figlt and trivial obje&icns, which.could not
have prevailed, if oppofed, ‘or the precedent had been of any con-
fequence ; which could not be, as the King bad the power to ;;efzg/'c
the
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the writs  All was by <onfent -of- the King, and the reverfal fock
place, though there was really #o error at all. ,

It is as much a breach of duty, to reverfe a good, as it would bs
o atfirm a bad outlawry. The mufchief goes farther-than an ua-
righteous fentence” in the.particular cafe y. for, to.reverfe without
an error, is to abolith that part of the law.

. Your Excellency further informs us, that the offender has al-

ledged in his petition to Council, that he was in the city of New--

York at the time the outlawry was fued Torth againft him. I: an-
fver to this, we canonly fay with certainty, that if he had put any
material fa& in-ilue, it would have been tried. )

Upon the whote, three indi¢tments for robbery have been found
againtt him in Bucks county ;. by.the. examinations of Feffe Vickers,
Solomon Vickers," Fokn Tomlinfon, Ifrael Doan, Fofeph.Doan, &c. he
.was a.principal in thefn; apd eight.or nine:othersin that county,
and the counties of - Philadelphia, Chefler and Lancafler; he has been
duly outlawed for one of them, and execution legally awarded, ac-
sording to our judgments.

We have the honor to be, with: the greateft refpe&,
Sir, '
’ Your Excellency’s 4nd the Council’s;
Moft obedient humble.Servants,

Thomas M Kean.
George Bryan. Facob Rufh.

HamirzoN's Leflee werfus GaLlLoway.

% DEED proved by the affidavit of one of the witpeffes befare
a Juftice®f the éourt of Comgon Pleas, but not recorded, was
offéred in evidence. -

It was objefted, however, that this afteftation 1is no proof of the
deed at commton, Jaw,. unlefs it be an ancient deed, and poffeflion is
proved to have gane along with-it ; for, the witnefs ought to appear

.o Coprt.—Nor is- it admiffible under the 46 of Affembly, for that
- expréfsly requires it to be recorded.. '

Yedtes anfwered, that the point had already been ruledin D7V,

verfus AL Dill*

And, 'B'Y THE CourT: The deed may be read in evidence s
Yor, the recording does not contribute to the proof of .the deed,
. which

! Ant. 63.
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